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November 5, 2012

Marlene H. Dortch, Secretary ~—BY HAND DELIVERY AND—
Federal Communications Commission ELECTRONIC MAIL

445 12th Street, S.W.

Washington, D.C, 20554

Re:  Complaint of Randall Terry for President regarding WSCV & WTVJ’s violation of 47
U.S.C. §312 and §315

To:  Media Bureau, Policy Division, Political Programming Branch
Attn:  Robert Baker and Hope Cooper

Dear Ms. Dotrch:

Randall Terry for Congress, through its counsel Gammon and Grange, is filing this letter request
regarding WSCV & WTVI’s willful and ongoing denial of reasonable access to Randall Terry for
Congress under sections 312 and 315 of the Communications Act. As Election Day is only one day
away, the matter 13 urgent.

Attached is an email exchange between Randall Terry for Congress (“Terry™) and representatives of
NBCUniversal (“NBC”) the licensee of WSCV & WTV]J (the “Stations™). NBC and the Stations have
willfully and repeatedly denied Mr. Terry reasonable access under 47 U.S.C. §312 and §315.

Mr. Terry has been certified by the state of Florida and placed on the ballot as a candidate for the U.S.
House of Representatives in Florida’s 20th Congressional District. Proof of such has been provided to
NBC and the Stations on several occasions.

NBC and the Stations continue to refuse Mr. Terry reasonable access under sections 312 and 315 of the
Communications Act. On October 18, 2012, NBC and the Stations requested substantiation that Mr,
Terry was a legally qualified candidate and that Fla, Stat. Ann. § 99.012(2), which prohibits a candidate
from qualifying as a candidate for more than one public office, did not disqualify Mr. Terry from
eligibility for the 20th Congressional District in Florida because he is also a candidate for President of
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the United States in several other States. In relevant part, The Florida statute reads as follows: “No
person may qualify as a candidate for more than one public office, whether federal, state, district,
county, or municipal, if the terms or any part thereof run concurrently with each other.” Fla. Stat. Ann. §
99.012(2).

Mr, Terry replied the same day detailing that Mr. Terry met the Commission’s test to be considered a
legally qualified candidate and that the assertion that Fla. Stat. Ann. § 99.012(2) precluded Mr. Terry
was incorrect. Mr. Terry noted that this logic would require NBC and the Stations to deny reasonable
access to the Romney/Ryan campaign as Paul Ryan is presently on the ballot in Florida as a candidate
for Vice President of the United States and on the ballot in Wisconsin for U.S. Representative for the 1st
Congressional District (see attached). Mr. Terry does not appear on two ballots in Florida. He appears
on a ballot in Florida as a Congressional candidate and on ten ballots outside of the state of Florida as a
Presidential candidate.

On October 19, 2012, Ms. Tobey responded that NBC and the Stations were “reviewing your response
with our outside counsel and will get back to you as soon as possible.” To the best of our information,
NBC and the Stations have not responded since to Mr. Terry’s request for reasonable access under
sections 312 and 315. Caplin & Drysdale, outside counsel for NBC and the Stations, did subsequently
file briefs in support of WPLG-TV, another Florida station that had denied Mr. Terry reasonable access
on the same basis as NBC and the Stations, in a pending complaint Mr. Terry had filed with the
Commission.

Fla. Stat. Ann. § 99.012(2) is intended to prevent an individual from appearing on the ballot in Florida
for two offices whose terms run concurrently (in whole or in part). This is to prevent, for instance, a
candidate from running for U.S. Congress (House or Senate) from Florida and at the same time running
for Vice President or President of the United States on the ballot in Florida. Many states have such
prohibitions and many states have removed them (as did Texas when Lyndon Johnson was chosen as
John F. Kennedy’s running mate). It is Florida’s prerogative to limit access to its ballot to one office in
these situations. It is not Florida’s prerogative to limit access to its ballot based on a candidate’s ballot
access in a foreign state.

Mr. Terry contends that NBC and the Stations’ ongoing refusal demonstrates a flagrant disregard of
important federally mandated laws guaranteeing access to candidates such as Mr. Terry and of the
Commission’s authority to administer and enforce sections 312 and 315 of the Communications Act.

Given the already substantial delay and the fact that Election Day is one day from now, Mr. Terry asks
the Commission to immediately direct NBC and the Stations to provide Mr. Terry reasonable access.

Thank you for your assistance in this matter.

Kind regards,

A. Wray Fitch 1II
Patrick D. Purtill
Gammon & Grange, P.C.
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ce: Margaret Tobey, VP Regulatory Affairs, NBCUniversal, via email: margaret.tobey@nbcuni.com
Trevor Potter, Caplin & Drysdale, via email: tpotter@capdale.com
Matthew T. Sanderson, Caplin & Drysdale, via email: msanderson@capdale.com
Robert Baker, Federal Communications Commission, via email: robert.baker@fcc.gov
Hope Cooper, Federal Communications Commission, via email: hope.cooper@fcc.gov

Attachment(s): Correspondence between NBC/Stations and Terry Campaign
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Patrick Purtill - RE: Request by Station WSCV & WTVJ for documentation

From: Patrick Purtill

To: Margaret (NBCUniversal) Tobey

Date: 10/19/2012 420 PM

Subject: RE: Request by Station WSCV & WTVJ for documentation
cC: Wray Fitch

Dear Ms. Tobey:

Thank you for the update. I want to remind us all that time is becoming critical. We are quickly approaching
Election Day and running out of time for the placement of candidate ads. It would be very helpfui to get an
answer at your earliest possible convenience. Thank you again for the update,

Kind regards,

Patrick Purtill

Patrick D. Purtill

Associate

Gammon & Grange, P.C.
8280 Greenshoro Dr - 7th Floor
Mclean, VA 22102

Phone: 703-761-5000 ext. 123

Fax: 703-761-5023
PDP@GG-Law.com

© 2012 Gammon & Grange, P.C. intends the information contained in this transmission for the use of the individual or entity to which it is addressed.
This message may contain information that is privileged, confidential, attomeys's work product and/or exempt from disclosure under applicable law, 1f
the reader of this message is not the intended recipient (or the employee or agent responsible for delivering it to the intended recipient), you are
heraby notified that any dissemination, distribution or copying of this communication is prohibited. If you have received this communication in error,
please notify us immediately at 703-761-5000 and delete the criginal message from your email system, Thank you,

>>> "Tobey, Margaret (NBCUniversal)" <Margaret.Tobey@nbcuni.com> 10/19/2012 4:03 PM > >>
Dear Mr. Purtill:

Thank you for your email. We are reviewing your response with our outside counsel and will get back to you as
soon as possible.

Margaret Tobey

From: Patrick Purtill [mailto:PDP@GG-Law.com]

Sent: Thursday, October 18, 2012 6:07 PM

To: Tobey, Margaret (NBCUniversal)

Cc: Wray Fitch

Subject: Request by Station WSCV & WTVJ for documentation

file:///C:/Users/PDP/AppData/Local/Temp/XPgrpwise/508 1 7DD2GANDGGANDG10013...  11/5/2012
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Cctober 18, 2012

Margaret L. Tobey

Vice President, Regulatory Affairs
NBCUniversal

300 New jersey Avenue, NW
Suite 700

Washington, DC 20001

Dear Ms. Tobey:

Thank you for your emails regarding Mr. Terry's request for reasonable access under section 312 of the
Communications Act on WSCV (Ft. 1auderdale, FLy and WTVJ {Miami, FL). Mr. Henderson forwarded them to me
for response. As | understand it, you have raised two separate issues that will be addressed separately in this
email.

(1) You assert that Fla. Stat. Ann. § 99.012(2), which prohibits a candidate from qualifying as a candidate for

more than one public office, disqualifies Mr. Terry from eligibility for the 20" Congressional District in Florida
because he is also a candidate for President of the United States in several other States. However, your
assertion is incorrect and violates a basic rule of statutory interpretation: namely, Florida cannot apply its laws
outside of its own borders. A simple example should make the matter clear. If your argument were correct, all of
NBC Universal’s affiliates in Florida would be required to deny reasonable access to the Romney/Ryan campaign.
As i am sure you know, Paul Ryan is presently on the ballot in Florida as a candidate for Vice President of the

United States and on the ballot in Wisconsin for U.S. Representative for the 1%

Congressional District.

if you are not denying the Romney/Ryan campaign reasonable access under section 312, then you are violating
the anti-discrimination provisions of Section 73.1941{e) of the Federal Communication Commission’s rules by
applying a different standard to Mr. Terry who is clearly a similarly-situated “legally qualified candidate” for
Federal office.

(2) You assert that “Mr. Terry’s initial response to WTV)'s request for information was limited to a simple print-
out from the Florida Department of State that lists him as a candidate” and that this “was ohviously insufficient
to establish that Mr. Terry satisfied all three “prongs” of the FCC's “legally qualified candidate” definition.”
Please note, that the FCC verbally ruled on October 12, 2012 that a candidate in Mr. Terry’s exact same position
was a legally gualified candidate for Federal office under the Communications Act. However, in the interest of
thoroughness, let me address each of your concerns to move this matter forward.

Mr. Terry has been certified by the state of Florida and placed on the ballot as a candidate for the U.S. House of
Representatives in Florida’s 20th Congressional District. Below is the link to the Secretary of State’s website
demonstrating Mr. Terry is on the ballot,

Under the rules of the Federal Communications Commission {specifically 47 CFR §73.1940), a "legally qualified
candidate” for public office is any person who has publicly announced his intention to run; AND is gualified
under the applicable local, State or Federal law to hold the office for which he is a candidate; AND has either
qualified for a place on the ballot OR publicly committed to seeking election by the write-in method.

Publicly Announced
Being placed on the baliot establishes the fact that Mr. Terry has publicly announced his candidacy. See the
FCC’s Political Primer 1984 which states:

{A] candidate may meet the "public announcement” requirement of the rules by simply stating
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publicly that he is a candidate for nomination or election to a certain office. Filing the necessary
papers or obtaining the required certification under his State’s laws in order to qualify fora
place on the ballot is considered to be the equivalent of a public announcement of candidacy.
Political Primer 1984, 100 F.C.C.2d 1476, 1480 {FCC 1984).

Qualified for the Office for Which He is a Candidate

Mr. Terry is qualified for the Office for which he is candidate. When a candidate’s name appears on the ballot,
Federal courts have concluded that “there is a strong legal presumption that public officials performed their
duty in placing the candidates' names upon the official ballots pursuant to law and after compliance with all
legal requirements.” Lamb v Sutton, 164 F Supp 928 (1958, DC Tenn), affd 274 F2d 705 (1960, CA6 Tenn), cert
den 363 US 830 (1960)

The Commission has historically shared this presumption and has explicitly stated that it “look(s] to the laws of
the various states regarding their qualifications for hallot status in determining whether candidates have
gualified for places on the ballot. Unless filings by candidates which are required by states before fund-raising
operations can begin would also qualify such candidates for places on the ballot, such filings would not make
these candidates "legally qualified” so as to bring the egual opportunities provision of Section 315 into play.” In
re Sutton, 67 F.C.C.2d 188, 189 (FCC 1977} Conversely, if the filings of candidates required by states qualify the
candidates for a place on the ballat, such filings would make these candidates “legally qualified” so as to bring
the equal opportunities provisions of Section 315 into play.

Additionally, on October 12, 2012 the Federal Communications Commission verbally ruled that a candidate on
the ballot for a Federal office that did not presently reside in the state was a “legally qualified candidate”
entitled to “reasonable access” under Section 312,

Finally, Gary J. Holland, Assistant Genera! Counsel, Florida Department of State by email dated May 23, 2012
stated that “[Tlhe only residency requirement for a candidate for U.S. Representative is that the candidate must
be an inhabitant of the state in which he/she would represent when elected. (U.S. Const. Art |, 5.2). {The
Constitution also requires the person to be 25 years old and have been a U.S. citizen for 7 years.})” A pdf copy of
Mr. Holland’'s email is attached.

Has Qualified for a Place on the Ballot
See: http://election.dos.state.fl.us/candidate/Canlist.asp for proof that Mr. Terry is on the baliot as a candidate

for the U.S. House of Representatives in Florida's 20t Congressional District.

| expect that this communication provides all of the proof you need to confirm that Mr. Terry is a “legally
gualified candidate” for Federal office and-entitled to reasonable access under section 312. There are oniy 19
days left before Election Day. Therefore, time is of the essence in this matter and | hope to hear from you
shortly.

Sincerely,

Patrick Purtill

Patrick D. Purtill

Associate

Gammon & Grange, P.C,
8280 Greensboro Dr - 7th Floor
Mclean, VA 22102

Phone: 703-761-5000 ext. 123

Fax: 703-761-5023
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PRP@GG-Law.Lom

© 2012 Gammoen & Grange, P.C. intends the information contained in this transmission for the use of the individual or entity to which it is addressed.
This message may contain information that is privileged, confidential, attorneys's work product and/or exempt from disclosure under applicable law, If
the reader of this message is not the intendad recipient (or the employee or agent responsible for delivering it to the intended recipient}, you are
hereby notified that any dissemination, distribution or copying of this communication is prohibited. If you have received this communication in error,
please notify us immediately at 703-761-5000 and delete the original message from your email system, Thank you.

>>> "Jarnes M. Henderson, Sr." <jmhenderson58@gmail.com> 10/18/2012 1:51 PM >>>
Patrick,

At Randall’s instruction, here is another request, this one from WSCV,
Warm regards,

Jim Henderson

From: Tobey, Margaret (NBCUniversal) [mailto:Margaret. Tobey@nbcuni.com]
Sent: Thursday, October 18, 2012 1:11 PM

To: imhenderson58@gmail.com

Cc: kmofferman@gmail.com

Subject: Request by Station WSCV for documentation

Dear Mr. Henderson:

1 have been informed that the Randall Terry campaign for a seat in the U.S. House of Representatives

representing the 20™ District of Florida has requested to buy time on Station WSCV, Ft. Lauderdale,
FL, which is commonly owned with Station WTVJ, Miami, FL. Earlier this week, in response to the
campaign’s request to buy time on WTVJ, I sent you the email set forth below in which I requested
additional documentation demonstrating that Mr. Terry is a legally qualified candidate for the office in
question. The purpose of this email is to advise you that the same information is needed by Station
WSCV.

Sincerely,

Margaret Tobey

Text of email sent 10/16/2012:

Mzr. Henderson:

Your email to WTV] earlier this week has been forwarded to me for response. In that email, you stated
that the station made a decision “in error” by declining Mr. Randall Terry’s request to purchase
advertising time.

To be clear, WTV] is simply waiting for Mr. Terry to submit adequate evidence that he is a “legally
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qualified candidate” entitled to purchase advertising time from WTV]. As you may know, Mr. Terry
bears the burden of proof in establishing his “legally qualified candidate” status. [47 C.F.R. 73.194(d)].

Mr. Terry’s initial response to WTVI’s request for information was limited to a simple print-out from
the Florida Department of State that lists him as a candidate. This was obviously insufficient to
establish that Mr. Terry satisfied all three “prongs” of the FCC’s “legally qualified candidate”
definition. You have now provided additional information concerning the announcement of Mr. Terry’s
congressional candidacy. As set forth below, WTVJ seeks additional information regarding a few
specific matters.

WTVI understands from its affiliated station in Washington, DC, that Mr. Terry is currently claiming to
be a candidate for President of the United States in West Virginia’s upcoming general election. Mr.
Terry’s campaign website also appears to suggest that he is a candidate for President of the United
States in other jurisdictions.

Florida law, however, prohibits simultaneous candidacies for multiple offices: “No person may qualify
as a candidate for more than one public office, whether federal, state, district, county, or municipal, if
the terms or any part thereof run concurrently with each other.” [Fla. Stat. Ann. § 99.012(2)]. (“Public
office,” in turn, means “any federal, state, county, municipal, school, or other district office or position
which is filled by vote of the electors.”) [Fla. Stat. Ann. § 97.021(31)]. U.S. Representative and
President are both offices filled by the vote of Florida’s electors (i.e., voters). This prohibition therefore
indicates that Mr. Terry is not actually qualified as a U.S. House candidate, despite his appearance on
the Florida Secretary of State’s listing of candidates. We therefore ask you to forward the
correspondence in which Mr. Terry informed the Florida Secretary of State of his presidential candidacy
in West Virginia and elsewhere, along with the Florida Secretary of State’s specific approval of this
arrangement. (Please note that the “Federal Candidate Oath” that Mr. Terry filed earlier covers the
“Resign-to-Run” provision found at Section 99.012(3)(a), not the “simultaneous candidacy” prohibition
found at Section 99.012(2).)

Additionally, you stated in your email earlier this week that Mr. Terry “meets the residency ...
requirements already.” You have not, however, submitted any evidence that Mr. Terry has established a
presence in Florida, such that he can be considered a resident of the state. In fact, filings with
government entities (including the Federal Candidate Oath noted above) suggest that Mr. Terry is a
resident of another state. We therefore ask you to forward all available evidence that Mr. Terry is a
Florida resident, as well as evidence that Mr, Terry’s filings that indicate he is a resident of another state
were fully disclosed to the Florida Secretary of State.

We thank you for your cooperation and assistance.

Sincerely,

Margaret L. Tobey
Vice President, Reguiatory Affairs

+1 202-524 6401 {phone}
+1 202-262-8480 (mobile)

margaret tobey@nbouni.com

NBCUniversal

300 New Jersey Avenue, NW
Suite 700

Washington, DC 20001

www.nbeuni.com
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Patrick Purtill - WSCV and WTVJ Brief in Support of WPLG-TV (Randall Terry/WPLG-TV
Matter)

From: Matthew Sanderson <msanderson@capdale.coni>

To: Robert Baker <Robert.Baker@fce.gov>

Date: 10/28/2012 10:35 PM

Subject: WSCV and WTVJ Brief in Support of WPLG-TV (Randall Terry/WPLG-TV Matter)
CC: <Hope.Cooper@fcc.gov>, <Mark.Berlin@fcc.gov>, KAWF@GG-Law.com>,

<PDP@GG-Law.com™>, <kwimmer@cov.com>, "Monroe, Kerry"

<kmonroe@cov.com>, "Tobey, Margaret (NBCUniversal)"

<Margaret. Tobey@nbcuni.com>, Trevor Potter <tpotter@capdale.com>
Attachments: WSCV and WTVJ Brief in Support of WPLG-TV (Signed). PDF

Mr. Baker:

Attached is a Brief in Support of WPLG-TV by Stations WSCV and WTVI. A hard copy will be filed with the
Commission when it reopens after its Hurricane Sandy-related closure. Please contact Trevor Potter or me with
any guestions.

Respectfully Submitted,
Matt Sanderson

Matthew T. Sanderson
Caplin & Drysdale, Chartered
(202) 862-5046 (direct)

One Thomas Circle, NW
Washington, DC 20005
msanderson/@capdale.com

www.capdale.com/msanderson/

R e I R > To ensure compliance with requirements imposed by
the IRS, we inform you that, unless specifically indicated otherwise, any tax advice contained in this
communication (including any attachments) was not intended or written to be used, and cannot be used,
{or the purpose of (i) avoiding tax-related penalties under the Internal Revenue Code, or (ii) promoting,
marketing, or recommending to another party any tax-related matter addressed herein. This message is
for the use of the intended recipient only, It is from a law firm and may contain information that is
privileged and confidential. If you are not the intended recipient any disclosure, copying, future
distribution, or use of this communication is prohibited. If you have received this communication in
error, please advise us by return e-mail, or if you have received this communication by fax advise us by
telephone and delete/destroy the document. <-->
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Caplin & Drysdale, Chartered

Ea Iin&z‘ HE’ Sdalg One Thumas Circle, NW, Suite 1160

Washington, D0 20005
202-882-5000 202-429-3301 Fax

I O N S T S S A www.caplindrysdale com

Qctober 28, 2012

VIA ELECTRONIC MAIL AND HAND DELIVERY

Mr. Robert Baker

Policy Division (Political Programming Office, Media Bureau)
Federal Communications Commission

445 12th Street, SW

Washington, DC 20554

Re: WSCV and WTVJ Brief in Support of WPLG-TV

Dear Mr, Baker:

WSCV, Ft. Lauderdale, and WTVI, Miami (the “Stations”}, licensed to NBC Telemundo
License LL.C, understand that on October 22, 2012, Pro-Life Candidates and Randall Terry for
Congress filed an informal complaint against Post-Newsweek Stations, Florida, Inc. and WPLG-
TV pursuant to 47 C.F.R. § 1.41, claiming that Mr. Terry, as a purported federal candidate, had
been denied “reasonable access” under Commission rules. The Stations have not received a
complaint from Mr. Terry and therefore understand that their rights will not be adjudicated in
this proceeding. Nevertheless, the Stations have received a request to purchase advertising time
from Mr. Terry and have had interactions with him that are similar, though not identical, to the
interactions between My, Terry and WPLG-TV.

Enclosed is a Brief in Support of WPLG-TV that the Stations respectfully request the
Commission to consider while resolving this matter. It addresses, as the Stations see it, three
main issues relevant to the Terry/WPLG-TV proceedings. If at a later date Mr. Terry files a
complaint against the Stations, the Stations would expect to make other arguments at that time in
addition to those articulated in the Brief. Accordingly, neither the Commission nor any other
party should view the enclosed Brief as the final or comprehensive position of the Stations on
these matters. The Stations provide this Brief solely for the benefit of the Commission and the
parties involved, and to assist the Commission in resolving this matter in a timely and
appropriate manner.

The Commission has ample authority to consider the enclosed Brief. Specifically, the
Commission is empowered by statute to “conduct its proceedings in such manner as will best
conduce to the proper dispatch of business and to the ends of justice.” 47 U.5.C.A. § 154()).
This broad authority also is reflected in Commission rules, which provide that the Commission
“may on its own motion or petition of any interested party hold such proceedings as it may deem
necessary . . . for the purpose of obtaining information necessary or helpful....” 47 C.F.R. § 1.1.
Commission rules also permit interested persons such as the Stations to request Commission



action. 47 C.F.R. § 1.41. This flexibility is in keeping with the Administrative Procedure Act,
which provides that “[s]o far as the orderly conduet of public business permits, an interested
person may appear before an agency or its responsible employees for the presentation,
adjustment, or determination of an issue, request, or controversy in a proceeding....” 5 US.CA.
§ 555(b).

We believe the enclosed Brief will prove helpful to the Commission’s resolution of this
matter, In addition to the arguments presented therein, the Brief demonstrates that the Stations,
independently of WPLG-TV, also have determined that Mr. Terty is not a “legally qualified
candidate” under Commission rules. We recognize that the determination of “other stations”
with regard to whether a person is a legally qualified candidate “does not alone establish”
whether a station’s determination is reasonable. See In Re Complaint of Randall Terry Against
Station WMAQ-TV, Chicago. lllinois, 27 F.C.C.R. 598, 600 (2012). However, although not
dispositive, these separate determinations are nevertheless strong evidence of the reasonabieness
of WPLG-TV’s similar determination and therefore highly relevant to the Commission’s
consideration of this complaint.

In summary, the Stations respectfully urge the Commission to take the enclosed Brief
into consideration and request the Commission to find that WPLG-TV has acted reasonably and
in good faith in denying the complainant’s request for advertising time.

Respectfully Submitted,

w’i”;:_,,,w F] _— f = {ﬂgf;{jmwmw

Trevor Potter Matthew T. Sand;;;on
Caplin & Drysdale, Chtd. . Caplin & Drysdale, Chtd.

Counsel to NBC Telemundo License LLC

ce Hope Cooper (by email)
Mark Berlin (by email)
A. Wray Fitch (by email)
Patrick D. Purtill (by email)
Kurt Wimmer (by email)
Kerry L. Monroe (by email)
Margaret L. Tobey (by email)

Enclosure:  Brief of WSCV and WTVJ in Support of WPLG-TV



BRIEF OF WSCV AND WTVJ IN SUPPORT OF WPLG-TV

Political activist Randall Terry requested advertising time from several South Florida
broadeast stations, including Stations WSCV, Ft. Lauderdale, and WTVJ, Miami, licensed to
NBC Telemundo License LLC (“the Stations™), by invoking a Commission regulation that
requires broadcast licensees to provide “legally qualified candidates” with “reasonable access to
... reasonable amounts of time” for the sole purpose of advancing their cendidacies.! The
Stations carefully considered evidence supplied by Mr. Terry regarding his ostensible U.S.
House candidacy in Florida’s 20th congressional district. They conclude that Mr. Terry has not
proven he is a “legally qualified candidate™ because facts and applicable law undermine his
claims. They have twice asked Mr. Terry for additional information. Mr. Terry has not
responded to the Stations’ requests.

Mir. Terry now asks the Commission in a complaint against WPLG-TV, another South
Florida television station, to determine de novo that he is a “legally qualified candidate.” But
that is not the Commission’s charge here. Congress created only “a limited right to ‘reasonable’
access,” and a principal reason the U.S. Supreme Court upheld this limited right was the
Commission’s representation that it would provide “leeway to broadcasters and not merely
attempt de novo to determine the reasonableness of their judgments” and defer to broadeasters if
they “considered the relevant factors in good faith.”” Consequently, agency precedent commits
the Commission to this deferential standard of review, which overturns a broadcaster’s
reasonable-access determination only if “it was unreasonable or made in bad faith.”* The
question before the Commission, then, is simple: Did WPLG-TV act unreasonably or in bad faith
by deciding that Mr. Terry has not proven he is a “legally qualified candidate™?

The Stations, like WPLG-TV, interacted with Mr. Terry and are confident that their
decision about Mr. Terry’s “legally qualified candidate” status meets the Commisston’s standard
because they did not act unreasenably or in bad faith in determining: (1) Mr. Terry has not
shown he is “qualified ... to hold the office” of U.S. Representative; (2) Mr. Terry has not
demonstrated that he is actually “qualified for a place on the ballot”; and (3) Mr. Terry has not
established that his advertising is solely “for the purpose of advancing” his supposed candidacy.
The Stations describe below their reasons for making these three determinations, which may
serve as a resource to the Commission in the Terry/ WPLG-TV dispute. Importantly, the Stations
note, in order for Mr. Terry to prevail in his complaint, the Commission must find that WPLG-
TV made all three determinations in an unreasonable or bad-faith manner.

Y47 CFR. § 73.1944(a},

2 My. Terry, as an individual claiming “legally qualified candidate” status bore the burden of proof. 47 CF.R. §
73.1941(d). See also In Re Complaint of Anthony R. Martin-Trigona Against Radio Station WELI New Haven
Connecticut, 2 F.C.C.R. 109 {1987},

*CRS, Ing. v. F.C.C., 453 U.8. 367, 396-97 (1981) (emphasis in eriginal).

* See, e.g., In.Re Complaint by Michael Levinson Against Station WXXI-TV. Rochester, New York, 1 F.C.C.R.
1305 (1986); In Re Complaint of Carter-Mondale Presidential Comm., Inc. Against the ABC, CBS & NBC
Television Networks, 74 F.C.C.24d 657, 672 (1979). See also Pub. Notice: The Law of Political Broad. &
Cablecasting, 69 F.C.C.2d 2209, 2222 (1978} (“The Commission relies first of all on the reasonable, good faith
judgment of broadcasters in deciding what reasonable access is in any particular situation.”).

DOCH 740770v.1 10/26/2012



L. IT IS NOT UNREASONABLE OR IN BAD FAITH TO CONCLUDE MR, TERRY
HAS NOT SHOWN HE IS “QUALIFIED ... TO HOLD THE OFFICE” OF U.S.

REPRESENTATIVE

Mr. Terry is entitled to “reasonable access” as a “legally qualified candidate” only if he
shows he is “gualified under the applicable local, State or Federal law to hold the office” of U.S,
Representative.” Mr. Terry must be a Florida resident on or before Election Day to be so

qualified.®

Residency is established by intending to remain permanently in the State of Florida and
by demonstrating that same intent through overt acts, like securing a driver’s license or receiving
utility bills at a personal residence.” Permanence is key. A temporary or conditional presence in
Florida “simply does not establish Florida residence.”® By Election Day, then, Mr. Terry must
possess an intent to remain permanently in Florida and display his intent through overt acts.

To be clear, the Stations do not argue that Mr. Terry must already be a Florida resident at
this time. But the Stations have concluded, based on evidence presented thus far, that Mr. Terry
has not proven he will be a resident of Florida on or before Election Day and that he is thereby
“quatified ... to hold the office” of U.S. Representative. They believe this conclusion is correct,
and certainly not unreasonable or made in bad faith, because: (A) proof submitted by Mr. Terry
does not, as a matter of law, support his claim that he will be a Florida resident on or before
Election Day; (B) available facts indicate that Mr. Terry will not be a Florida resident on or
before Election Day, and Mr. Terry has not supplied to the Stations any evidence to the contrary.

A. Mur. Terry’s Evidence Does Not, as a Matter of Law, Support His Claim

Mr. Terry has provided to the Stations two residency-related documents that do not, as a
matter of law, support his claim that he will be a Florida resident by Election Day.

The first is an email from the Florida Division of Elections’ assistant general counsel that
declares: “[t}he only residency requirement for a candidate for U.S. Representative 1s that the
candidate must be an inhabitant of the state in which he/she would represent when elected. (U.S.
Const. Art ], 3.2).”9 Mr. Terry presents this email as if it somehow verifies his Florida residency

S 47 CF.R.§73.1940(a)(2).

S U.S. Const. Art. I Sec, 2. See also 38 A L.R. Fed. 2d 335 § 4 (2009) {describing cases interpreting “when elected”
term from constifutional provision).

7 Bloomfield v, City of St. Petersburg Beach, 82 So. 2d 364, 368 (Fla. 1955) (concluding that “legal residence
consists of the concurrence of both fact and intention™). See also Fla. Div. of Elections Adv. Op. DE-78-38 (Sept. 1,
1978) {stating that residence “is wherever a person mentally intends it to be and which can be factually supported™);
Fia. Afty, Gen. Op. 063-31 (Mar. 20, 1963) (listing the factual support to show residency as voter registration,
drivers license, tax receipts, receipt of mail, and carrying on of activities normally indicative of home life).

¥ Marshail v. Marshall, 988 So. 2d 644, 649 (Fla. Dist. Ct. App. 2008},
? Email from Gary J. Holland to Randall Terry (May 23, 2012), attached hereto as Attachment A.
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claim.'® In reality, this says nothing about Mr. Terry and does nothing more than restate the
constitutional requirement for U.S. Representative candidates. The email, on its face, is not
credible proof that Mr. Terry will be a Florida resident on or before Election Day.

The second claimed residency-related document is a link to the Florida Secretary of
State’s 2012 candidate listing. """ An appearance on the Secretary’s candidate listing, however,
cannot, as a matter of law, serve as evidence that Mr. Terry will be a Florida resident on or
before Election Day because: (1) the Florida Secretary of State is both statutorily prohibited and
constitutionally constrained from making a residency-related determination; and (2) Commission
rules do not allow an individual to use an appearance on a candidate listing to establish that he
wiil be a resident on or before Election Day.

1. The Secretary of State is Statutorily Prohibited and Constitutionally
Constrained from Making a Residency-Related Determination

M. Terry suggests his appearance on the Secretary of State’s 2012 candidate listing is
itself enough to show he will be a Florida resident on or before Election Day, apparently based
on an assumption that the Secretary has made some residency-related determination. '

The Secretary of State, however, has never determined whether Mr, Terry will be a
Florida resident by Election Day. In fact, the Secretary’s role is reduced by statute to the mere
“ministerial function” of receiving ballot-access submissions.”” The Secretary may not even
determine whether a submission’s content is accurate, let alone decide whether a particular
individual like Mr. Terry will be a Florida resident on or before Election Day:

The qualifying officer’s role is purely a ministerial one. The qualifying officer is not to
look beyond the face of the qualifying papers to determine if the person is a qualified
candidate, If the qualifying papers are complete on their face ... even when the
qualifying officer is clearly aware that the candidate does not meet constitutional or
statulory reguivements for the officer, the qualifying officer should qualify the candidate
and place the candidate’s name on the ballot.™

¥ Complaint of Randall Terry Against WPLG-TV (Oct. 22, 2012) (“Ms. Offerman has provided Post-Newsweek
and WPLG with a May 23, 2012 emai] from Gary J. Holland, Assistant General Counsel, Florida Department of
State that states the only residency requirement is to be an inhabitant of the state when elected to the office.”).

Y Fla. Div. of Elections Website, Candidate Listing (2012), www election.dos.state, 7l.us/candidate/Canlist.asp.
2 Email from Patrick Purtil] to Margaret Tobey (Oct. 18, 2012), attached hereto as Attachment B,

9 Fla. Stat. 99.061(7)(c) (mandating that a “filing officer,” a term that includes the Secretary of State, perform “a
ministerial function in reviewing qualifying papers. In determining whether a candidate is qualified, the filing
officer shall review the gualifying papers to determine whether all items required by paragraph (2) have been
properiy filed and whether each item is complete on its face.... The filing officer may not determine whether the
contents of the qualifying papers are accurate.™). ‘

" Fla. Div. of Elections Adv, Op. DE 11-05 (Nov. 10 2011) (emphasis added). See also Fla. Div. of Elections Adv.
Op, DE 12-01 (2012) (“[E]ven if a candidate falsely attests to the statement ..., your duty as a ministerial officer ...
is to accept the document and qualify the candidate if all of the candidate’s qualifying papers are complete on their
face.”). The assistant general counsel at the Secretary’s Division of Elections confirmed that the Secretary does not
review residency-related evidence or conduct any inquiry during the ballot-access process. Email from Gary 1.
Holland te Matthew Sanderson (Oct. 19, 2012), attached hereto as Attachment C.



Mr. Terry is therefore not on the Secretary’s candidate listing because he will be a Florida
resident by Election Day. Mr. Terry is on the listing only because he managed to fill-in all the

blanks on a form.

Even putting aside these statutory barriers, the Secretary could not determine Mr. Terry’s
residency because the Secretary is also constitutionally restrained in making residency-related
pronouncements about congressional candidates. Residency, as mentioned, is a prerequisite for
the office of U.S. Representative prescribed by the congressional “Qualification Clauses” of the
U.S. Constitution.”® In 1995, the U.S. Supreme Court held that although the states may have
once possessed “some control over congressional qualifications,” the “Qualifications Clauses
were intended to prechude the States from exercising any such power.”'® Thus, even if the
Secretary were not prevented by statute from concluding that Mr. Terry will be a Florida resident
on or before Election Day, the Secretary is stiil constitutionally constrained from doing so.

Now, Mr. Terry could suggest that because the Secretary’s discretion is cabined,
broadcasters’ discretion should be also. But Commission rules and precedents specifically
contemplate that the Stations must evaluate whether Mr. Terry, as an individual claiming to be a
“legaily qualified candidate,” has satisfied residency requirements and other applicable
conditions.'” Unlike the Secretary, they are permitted—if not obligated—to appraise the
adequacy and accuracy of an individual’s representations. The Stations requested additional
information from Mr. Terry precisely because they knew that his appearance on the Secretary’s
candidate listing did not reflect any residency-reiated finding by the Secretary.

Although Mr. Terry has now been presented with proof from the State of Florida itself
that the Secretary did not and cannot decide whether he will be a Florida resident on or before
Election Day, Mr. Terry still asks the Commission to give that effect to his appearance on the
Secretary’s candidate listing. The Stations recognize the Commission may at times find helpina
state government official’s determination.'® That is not possible here, though. The Secretary of
State is both expressly barred by state statute and constitutionally constrained from assessing Mr.
Terry’s residency claim. There is simply no state-level decision to which the Commission can
defer or refer. Indeed, the Commission cannot credit Mr. Terry’s empty appeal to the Secretary’s
“non-decision” without wresting from broadcasters any ability to evaluate individuals’ claims
and empowering individuals to determine their own qualifications unchecked. This would

" .S Const. Art. 1 Sec. 2.

* .8, Term Limits, Inc. v. Thornton, 514 U.S. 779, 806 {1995) (emphasis added). Courts have also recognized that
states may not exercise authority over congressional candidate residency requirements in particular because they are
found in the Qualification Clauses. See e.g., Schaefer v. Townsend, 215 F.3d 1031, 1039 (6th Cir. 2000).

" See, e.g., Mitchell Rogovin, Esq. Donovan Leisure, 7 F.C.C.R. 1780 (1992} (stating that the Commission “will
continue to rely on the reasonable, good faith judgments of licensees to provide reasonable access...”).

% See, e.g., In Re Complaint of John J. Marino Against Station WCVB-TV Boston, Massachusetts, 71 F.C.C.2d
311, 313 {1979) (finding that a state-level official’s determination made an individual a “legally qualified
candidate.”} The Stations note that because of the Florida Secretary of State’s statutory prohibitions and
constitutional constraints first articulated in 1995, the Commission cannot rely on a state-level decision about
congressional office qualifications here, as the Commission did in the 1979 John J. Marino matter.




effectively give rise to a “general right of access” for md1v1dua s to advertising time and vitiate
the “limited right to ‘reasonable’ access” Congress created.’

2. Commission Rules Prevent an Individual from Using a Ballot
Certification to Establish that He Will Be a Resident by Election Day

By arguing that his appearance on the Secretary of State’s candidate listing is 1tself
sufficient to demonstrate that he will be a Florida resident on or before Election Day, Mr. Terry
conflates two separate and equally important elements of the Commission’s “legally qualified
candidate” rule—both of which much be satisfied by a would-be candidate.

Mz, Terry’s argument contradicts the plain meaning and structure of the Commission’s

rules. Ballot qualification and office qualification are manifestly different, the former allowing
an appearance as a candidate on an election ballot and the latter permitting a candidate who is
successful in an election to then fill a public office.”’ This distinction, which is constitutionatly
mandated for federal candidates, is reflected in Commission rules. To be a “legally qualified
candidate,” an individual must, for purposes here, satisfy two main prongs: (1) show he is
gualified “to hold [an] office”; and (2) show he is actually “qualified for a place on the ballot.
This test deliberately uses the word “and” to signify that both the “office™ prong and the “baliot
prong must be met separately, a fact the Commission recognizes.

»22

Mr. Terry demands that the Stations, and now the Commission, find that his appearance
on the Secretary’s candidate listing is proof he satisfies the “office” qualification prong. The
“legally qualified candidate” test’s clear separate treatment of ballot qualification and office
qualification prevents such a finding.** To give heed to Mr. Terry, the Commission would need
to act arbitrarily and capriciously, collapsing the “legally qualified candidate” test’s two prongs
into one during an adjudication when the Commission has repeatedly acknowledged that these

*® CBS, Inc. v. F.C.C., 453 U.5. 367, 396 (1981) (“Petitioners are correct that the Court has never approved a
general right of access to the media... Nor do we do so today.”) (emphasis in original) See also In Re Complaint of
Carter-Mondale Presidential Comm., Inc. Against the ABC, CBS & NBC Television Networks, 74 F.C.C.2d 657,
671 {1979) (“We believe that Section 312(a)(7) cannot, however, be implemented reasonably if either the interests
of broadcasters or candidates are allowed to become preeminent.”)

* Email from Patrick Purtill to Margaret Tobey {Oct. 18, 2012), attached hereto as Attachment B.

* Cartwright v. Barnes, 304 F.3d 1138, 1142 (11th Cir. 2002) (discussing the difference between ballot-access
qualification and office qualification). See also considered Fed. Communications Comm'n, 100 F.C.C.2d 1476,

1481 (1984) (remarking that an underage presidential candidate did not meet the “office” qualification prong of the
“legally qualified candidate™ test even though he or she appeared as a candidate on the baliot in six states).

247 CFR.§ 73.1940¢a)(2), (b)(1),

% ped. Communications Comm'n, 100 F.C.C.2d 1476, 1480 (1984) (“Note the ‘ands’ and ‘ors’ in the above
language. For example, a mere announcement that he is a candidate does not make a person legaily qualified for the
purposes of our rules. He must also be eligible to hold the office he is seeking and either have qualified for a place
on the ballot or have qualified, as explained in (2) above, as a write-in candidate.”),

# See United States v. Nordic Vill, Inc.. 503 U.8. 30, 36 (1992) (noting language must “if possible, be construed in

such fashion that every word has some operative effect.”); Blackmon-Matloy v. U.S. Capitol Police Bd., 575 F.3d
699, 709 (D.C. Cir. 2009) (applying the rule against superfluity in interpreting a regulation’s plain text).
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prongs must be satisfied separaiely.?'s The plain meaning and structure of Commission rules
therefore show that any appearance on a candidate list—including Mr. Terry’s—is insufficient to
establish that an individual will be a resident on or before Election Day.

B. Available Facts Suggest Mr. Terry Will Not Be a Florida Resident On or
Before Election Dav, and He Has Not Supplied Anv Proof to the Contrary

Available facts suggest that Mr. Terry will not be a Florida resident on or before Election
Day. For example, the congressional “Federal Candidate Oath” that Mr. Terry has on-file with
the Florida Secretary of State reveals that, just one week pr 10r to Election Day, he receives mail
in West Virginia and has a West Virginia telephone number.?® Furthermore, Mr. Terry has filed
many official documcnts related to his alleged presidential candidacy that indicate he is a West
Virginia resident. T This is no throwaway representation made by Mr, Terry. A presidential
candidate must reside in a particular state for purposes of the formal presidential election
process.28 If Mr. Terry is somehow a bona fide candidate for both U.S. Representative and
President, as he claims, then he is making conflicting representations about his residency on
Election Day that cannot be reconciled. Mr. Terry cannot exhibit the intention to remain in two
places permanently, an intention that is required to establish residency.

Aside from referencing his appearance on the Secretary’s candidate listing, Mr. Terry has
not supplied any other proof that he will be a Florida resident on or before Election Day. As
mentioned, residency is established both by possessing an intent to rema;n permanentiy in the
State of Florida and by demonstrating that same intent through overt acts.”” Mr. Terry, however,
has not expressed to the Stations any intention to make Florida his permanent residence on or
before Election Day, nor has he provided any proof of overt acts that would display this intent.
Since, as Mr. Terry notes, Election Day is only days away, the Stations believe he should have
had no trouble gathering the requisite documentation (e.g., Florida driver’s license, utility bill) if
he honestly intends to make Florida his permanent—not temporary—residence by Election Day.

In sum, the Stations do not contend that Mr. Terry must already be a Florida resident at
this time. Rather, the Stations have reasonably concluded that Mr. Terry has not established that
he will be a Florida resident by Election Day because he still appears to reside in West Virginia
just a matter of days before the 2012 general election.

NS, v. Cardoza-Fonseca, 480 1.8, 421, 445-46 {1987) (employing “traditional tools of statutory construction”
1o hold that deference to an agency’s interpretation was not appropriate}.

¥ Randall A, Terry Federal Candidate Oath, attached hereto as Attachment D.

7 See, e.g., Randall A. Terry FEC Form 2 Statement of Candidacy, available af
http://images.nictusa.com/pdf/856/12951956856/12951936850.pdf.

B 1.8, Const. amend. XI (“The Electors shall meet in their respective states and vote by ballot for President and
Vice-President, one of whom, at least, shall not be an inhabitant of the same state with themselves...”),

» ploomfield v, City of St. Petersburg Beach, 82 So. 2d 364, 368 (Fla. 1955) {conciuding that “legal residence
consists of the concurrence of both fact and intention™). See also Fla. Div. of Elections Adv. Op. DE-78-38 (Sept. §,
1978) (stating that residence “is wherever a person mentally intends it to be and which can be factually supported”).




11, IT IS NOT UNREASONABLE OR IN BAD FAITH TO CONCLUDE MR. TERRY
HAS NOT DEMONSTRATED HE IS ACTUALLY “QUALIFIED FOR A PEACE
ON THE BALLOT”

Mr. Terry is entitled to “reasonable access” as a “legally qualified candidate” only if he
shows that he is actually “qualified for a place on the ballot. 0

Mr. Terry again cites his appearance on the Florida Secretary of State’s 2012 candidate
1isting, this time as proof that he is “qualified for a place on the ballot.” This is incorrect. Mr.
Terry’s presence on the candidate listing does not mean he is actually “qualified.” The Secretary
did not and cannot®! ascertain whether Mr. Terry truly meets all relevant legal qualifications to
appear as a candidate on the ballot:

The qualifying officer’s role is purely a ministerial one. The qualifying officer is not to
look beyond the face of the qualifying papers to determine if the person is a qualified
candidate. If the qualifying papers are complete on their face ... even when the
qualifying officer is clearly aware that the candidate does not meel constitutional or
statulory requiremenis for the officer, the qualifying officer should qualify the candidate
and place the candidate's name on the ballot.?

The Secretary, in other words, is flatly prohibzied from making any decision with regard to a
particular candidate’s ballot qualification.®® A list compiled after an automatic, discretion-free
process is meaningless. The Secretary’s list does not show that Mr. Terry is a qualified
candidate any more than a Who’sWho listing would demonstrate that he is prominent or

accomplished.

Untike the Secretary, the Stations have a responsibility under Commission rules to make
a determination about whether a particular individual is truly “qualified for a place on the
ballot.”** The Secretary’s “non-decision” regarding Mr. Terry’s ballot qualiﬁcation does not
compel the Stations to ignore facts that may speak to whether Mr. Terry is actually “qualified.”

47 CER. § 73.1940(bX1).

' Pla. Stat. 99.061(7)(¢) {mandating that a “filing officer,” a term that includes the Secretary of State, “performs a
ministerial function in reviewing qualifying papers. ... The filing officer may not determine whether the contents of
the qualifying papers are accurate.”},

2 Fla. Div. of Elections Adv. Op. DE 11-05 (Nov. 10 20113 {emphasis added). See also Fla. Stat. 99.061(7)(c)
(mandating that a “filing officer,” a term that includes the Secretary of State, “may not determine whether the
contents of the gualifying papers are accurate.”); Fla. Div. of Elections Adv. Op. DE 12-01 (2012) (statmg to a filing
officer that “{E]ven if a candidate falsely attests to the statement ..., your duty as a ministerial officer ... is to accept
the document and qualify the candidate if all of the candidate’s qualifying papers are complete on thelr face ™.

* blease note that the unlike with office qualification, the Secretary’s ballot-access qualiﬁcation discretion is
governed only by state statute. As a matter of constitutional law, the Secretary may issue, interpret, and enforce

bal lot-access regulations. See Cartwright v. Barnes, 304 F.3d 1138, 1142 (11th Cir, 2002) (discussing the difference
between ballot-access qualification and office qualification).

¥ pub, Natice; The Law of Political Broad. & Cablecasting, 69 F.C.C.2d 2209, 2222 (1978) (favoring reliance on
“reasonable, good faith judgment of broadeasters in deciding what reasonable access js in any particular situation™).
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One such fact known by the Stations is that Mr. Terry, in addition to his purported
congressional candidacy, also professes to be a candidate for President of the United States in
West Virginia and elsewhere. Florida state law prohibits an individual from qualifying as a
candidate if he runs “for more than one public office, whether federal, state, district, county, or
municipal, if the terms or any part thereof run concurrently with each other.”””

The Florida Secretary of State has not yet issued an advisory opinion that interprets this
“multiple-candidacy” prohibition in a context similar to Mr, Terry’s circumstance. Mr. Terry has
characterized an informal, non-binding’® email from the Secretary’s attorney staff member as
authoritative guidance in an apparent attempt to circumvent the process under which the
Secretary’s personnel are legally allowed to issue an opinion.” After the attorney staff member
discovered Mr. Terry had submitted this email to the Commission, the staff member clarified:

There are certainly other interpretations that could be made concerning this matter based
upon relevant legislative history and statutory interpretations. The bottom line:
Reasonable persons can reasonably disagree over the same law and my interpretation
should not be considered the position of the Florida Department of State/Division of
Eiections and if should not be relied upon as authoritative in any manner.”*

The Stations read the multiple-candidacy prohibition to preclude from ballot qualification an
individual like Mr. Terry who claims to seek multiple federal-level public offices filled by
Florida voters, even if one of those offices is pursued out-of-state. The Stations have thoroughly
reviewed this position and believe it is correct. Because the Commission’s standard of review is
not de nove review, the Commission may disregard the Stations’ view that the prohibition makes
Mr. Terry not actually “qualified for a place on the ballot” in Florida only if it determines that
view to be unreasonable or held in bad faith. The Stations’ interpretation is not unreasonable or
in bad faith, though, because it rests squarely on: (A) the plain meaning of statutory terms; (B)
the public policy interests served by the multiple-candidacy prohibition.

A. The Plain Meaning of Statutory Terms Favor the Stations’ Interpretation

Again, the multiple-candidacy prohibition states that an individual may not qualify as 2
Florida candidate if he runs “for more than one public office, whether federal, state, district,
county, or municipal, if the terms or any part thereof run concurrently....” “Public office,” in
turn, means “any federal, state, county, municipal, school, or other district office or position
which is filled by vote of the electors.” The Secretary has previously concluded that the
prohibition applies to candidacies for “all public offices, regardless of the level of government”

* Rla. Stat. Ann. § 99.012(2).

% Rla. Admin. Code Ann. r. 18-2.010(7) (“The process described in the preceding provisions of Rule 15-2.010,
F.A.C., is the only process by which the Division of Elections is authorized to provide advisory opinions pursuant to
Section 106.23(2), F.S. Other telephone, verbal or written advice does not constitute an advisory opinion rendered

pursuant 1o that fow ™).

7 Fla, Admin. Code Ann, r. 18-2.010(1)-(6).

® Email from Gary J. Holland to Patrick Purtill (Oct. 24, 2012) {emphasis added), attached hereto as Attachment E.
% Fla. Stat. Ann. § 97.021(31) (emphasis added).
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and has a “wide application.”’ Thus, the scope of “public office” and therefore the prohibition’s
scope, is limited only by the caveat that both offices must be “filled by vote of the electors.”

President of the United States is a “public office” under Florida law because it is a
national “office or position which is filled by the vote of the {Florida] electors.” While it is true
that Florida voters will not be able to vote for Mr. Terry for president, that fact is not material
under the statute as it is currently structured because the office of President of the United States
is still “filled by vote of the [Florida] electors.” Mr. Terry’s simultaneous assertions that he is
running for both the U.S. House and President of the United States therefore appear, by plain
meaning of the statute, to make him not actuaily qualified as a U.S. House candidate for a place
on the ballot, despite his inclusion on the Secretary of State’s listing of candidates.

Legislative history lends further credibility to this plain-language interpretation. The
original version of the multiple-candidacy prohibition contained the phrase “within the state of
Florida.”"' The legislature has now removed that language, conceivably because it wanted the
prohibition to apply to individuals like Mr. Terry who claim to seek multipie federal-level public
offices filled by Florida voters, even if one of those offices is pursued out-of-state.

Mr. Terry counters that this interpretation cannot be correct because it “violates a basic
rule of statutory interpretation” against extraterritorial jurisdiction.* The Stations do not
contend that this is an extraterritorial prohibition, which would purport to exercise direct control
over property and persons outside of Florida.” An extraterritorial prohibition would, for
example, forbid another state from certifying Mr. Terry as a candidate on its ballot because of
his supposed Florida candidacy. The multiple-candidacy prohibition does nothing of the sort. It
is instead focused only on the conditions for qualification as a candidate on the Florida ballot.
The prohibition need not reach beyond Florida’s borders to give effect to its plain meaning.

Mr. Terry also mentions that if the Stations hold to their interpretation, they must deny
the Romney-Ryan campaign “reasonable access” to advertising time. This is incorrect. Mr.
Ryan’s qualification for the congressional ballot is a matter of Wisconsin state law, which differs
greatly from Florida law in this respect.’® Moreover, the Stations have reasonably concluded that
Mitt Romney is a “legally qualified candidate” in Florida and therefore need not reach a
determination of whether Paul Ryan, Mr. Romney’s running mate, is also “legally qualified”
when providing reasonable access to the Romney-Ryan campaign.

Mr. Terry’s two objections to the Stations’ reading both wither upon closer inspection.
He is unable to find any justification to narrow the plain interpretation of the multiple-candidacy
prohibition’s language that the Stations favor.

B. Underlving Public Policy Interests Support the Stations’ Interpretation

* Fla. Div. of Elections Adv, Op. DE-78-38 (Sept. 1, 1978).

1 Fla. State Senate, Journal of the Senate at 676 (May 8, 1963).

42 Complaint of Randall Terry Against WPLG-TV (Oct. 22, 2012).

+ gpe Hotchkiss v. Martin, 52 So. 24 113, 114 (Fla. 1951Y; State v, Hocker, 35 Fia. 19, 22 (1893).

* Wis. Stat. Ann, § 8.03(1)-(2).
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The multiple-candidacy prohibition was instituted to serve several underlying public
policy interests that are articulated in the Florida Supreme Court case State ex rel Fair v.
Adams®® The Adams Court considered an individual’s ability to run simultaneously for three
public offices filied by Florida electors and concluded that “multiple candidacies are not
consistent with the public policy of this state.”*® In particular, the Court found that the following
public policy considerations justified the prohibition:

= “[T]he election machinery, which is run at such a great expense to the public, is for the
purpose of doing a useful, and not a useless thing.” In other words, an election under
such circumstances [i.e. an election allowing multiple candidacies} would be a futility.”

«  Multiple candidacies empower candidates to choose one office over another “upon [their]
whim and option ... without reference to the will of the people who voted,” an act that
causes votes as to the discarded offices to be “frittered away” or “thrown away.”

»  Voters “have a right to expect one seeking their suffrage to qualify and fill the office he
seeks” and when an individual submits a candidate oath “he should be held to have
represented to the electorate not only that he is qualified to fill, but also that if successful
in his bid will fill the office which he seeks at their hands.”*’

All these public policy considerations would be served by interpreting the prohibition to apply to
individuals like Mr. Terry who claim to seek multiple federal-level public offices filled by
Florida voters, even if one office is pursued out-of-state. Public policy should, of course, be
considered when interpreting a statute. And the public policy interests served here indicate that a
broader reading is in order rather than the narrow interpretation Mr. Terry supports.

1. ITISNOT UNREASONABLE OR IN BAD FAITH TO CONCLUDE MR. TERRY
HAS NOT ESTABLISHED THAT HIS PROPOSED ADVERTISEMENT 1S
“ONLY FOR THE PURPOSE OF ADVANCING” HIS SUPPOSED CANDIDACY

Mr. Terry is entitled to “reasonable access” only if he establishes that his proposed
advertisement is solely “for the purpose of advancing” his supposed candidacy.

In reviewing the constitutionality of the “reasonable access” requirement, the U.S.
Supreme Court noted that Congress created “a limited right to ‘reasonable’ access.™® The Court
found that its “limited” nature is derived from it being available only to a certain group of
individuals (“legally qualified candidates”) for only a single purpose (“only for the purpose of
advancing their candidacies”).” Even a “legally qualified candidate,” then, is restricted in
utilizing reasonable access only for the purpose of advancing his candidacy, not for attacking
anyone other than his opponent and not for the purpose of promoting any other person.

5 See Fla, Div. of Elections Adv. Op. DE-78-38 (Sept, 1, 1978) {saying Adams led to the multiple-candidacy ban).
9 State ex rel, Fair v. Adams, 139 So. 2d 879, 881 (Fia. 1962).

7 1d. at 883-884.
* CBS, Inc. v. F.C.C., 453 U.S. 367, 396 (1981).
44

1d.




Mr. Terry presented to the Stations an advertisement that does not reference his apparent
congressional candidacy or mention the candidacies of any congressional opponents. The ad
instead mentions only President Barack Obama, who is not running for U.S. Representative in
Florida's 20th district. It is not apparent how this type of advertisement could advance Mr.
Terry’s alleged congressional campaign. Further, Mr. Terry’s own printed campaign materials
prove conclusively that his only purpose in running his supposed congressional candidacy is to
support Mitt Romney by attempting to take perverse advantage of “reasonable access” in hope of
taking votes away from Barack Obama.’® Interestingly, Federal Election Commission rules
would prohibit Mr. Terry from using a congressional campaign committee in this manner.”'
Because of these facts and because Mr. Terry has not offered an explanation, the Stations do not
act unreasonably or in bad faith by concluding that Mr. Terry has not proven that his
advertisement was “only for the purpose of advancing” his own candidacy.

V. CONCLUSION

The Commission may overrule a broadcaster’s reasonable-access determination only if
“it was unreasonable or made in bad faith.” WPLG-TV could have found Randall Tetry was not
a “legally qualified candidate” and therefore ineligible to demand advertising time based on three
independent grounds, any one of which was sufficient: (1) Mr. Terry’s failure to show heis
“qualified ... to hold the office” of U.S. Representative; (2) Mr. Terry’s failure to demonstrate
that he is actually “qualified for a place on the ballot”; and (3) Mr. Terry’s failure to establish
that his advertising is solely “for the purpose of advancing” his supposed candidacy. Mr. Terry
may prevail in his complaint, then, only if the Commission finds that WPLG-TV made all three
determinations in an unreasonable or bad-faith manner.

For the foregoing reasons described in this Brief, the Stations believe WPLG-TV did not
act unreasonably or in bad faith, and they therefore urge the Commission to dismiss this matter.

Respectfully Submitted,

.n‘ﬂ"-»f MMMWM ‘:_M:WM«-..‘__‘ I —
i

Trevor Potter Matthew T. Sanderson

Caplin & Drysdale, Chtd. Caplin & Drysdale, Chtd.

Counsel to NBC Telemundo License LLC

0 Randall A. Terry, Want Obama Defeated {2012} (“Friend, Florida is perhaps our boldest, most daring effort,
which could cost Obama the White House.™), available at
www.terryforpresident.com/documents/WantObamaDefeated.com,

12 U.8.C. § 432(e)(3) (“No political committee which supports or has supported more than one candidate may be
designated as an authorized committee.”), See also 11 C.F.R. § 102.13(c)(1).
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Patrick Purtill - From FL SOS Will you confirm to me the residency issues in the stateof Florida
to run for U.S, House.

From:  Randall Terry <lrandallterry@gmail.com>

To: Patrick Purtill <PDP@gg-law.com>

Date: 10/18/2012 3:18 PM

Subject: From FL SOS Will you confirm to me the residency issues in the stateof Florida to run for

U.S. House.

---------- Forwarded message --------—-

From: Holland, Gary J. <Gary.Holland@dos myflorida.com>

Date: Wed, May 23, 2012 at 9:52 AM

Subject: RE: Will you confirm to me the residency issues in the state of Florida to run for U.S. House. -
To: Randall Terry <lrandallterry@email.com>

Ce: "Small, Stacey L." <Stacey.Small@dos.myflorida.com>

The only residency requirement for a candidate for U.S. Representative is that the candidate must be an
inhabitant of the state in which he/she would represent when elected. (U.S. Const. Art I, 8.2). (The
Constitution also requires the person to be 25 years old and have been a U.S. citizen for 7 years.)

Gary J. Holland

Assistant General Counsel

Florida Department of State

R.A. Grap Building, 500 8. Bronough Street

Tallahassee, FL 32389-0250

Phone: §50-245-6536

Fax: 850-245-6127

Note: This response is provided for reference only and does not constitute a formal legal opinion or
representation from the Department of State or the Division of Elections, As applied to a particular
set of fucts or circumstances, interested parties should refer to the Florida Statutes and applicable
case luw, and/or consult ai attorney fo represent their inferests before drawing any legal conclusions
or relying upon the information provided,

Florida has a very broad public records faw. Written communications fo or from state officials
regarding state businesy constitute public records and are available to the public and media upon
request unless the information is subject fo a specific statutory exemption. Therefore, this email and

any that you sent that generated this response may be subject fo public disclosure.

From: Randall Terry [mailto: lrandallterrv@gmall.com]

file:///C:/Users/PDP/AppData/Local/Temp/XPgrpwise/5S080IDEOGANDGGANDGI001...  10/18/2G]2



Page 2 of 2

Sent: Wednesday, May 23, 2012 9:47 AM

To: Small, Stacey L.; Holland, Gary 1.

Subject: 850-245-6536, Stacey, Gary Holland. Thank you for your time. WIll you confirm to me the residency
issues in the state of Florida to run for U.S, House,

Can you please email me what we talked about concerning residency?
I wil! get the paperwork to you asap.

Thank you,

Randall Terry

Florida is headed in the
right direction!

Click fo Enlarge .
[T :-‘-":"-"m”; "y The Department of State is leading the commemoration of Florida's

500th anniversary in 2013, Far more information, piease go to
. www flaB00.com.

R g

The Department of State is commitied to excellence.
Please taka our Cusfomer Satisfaction Susvey.

file:///C:/Users/PDP/AppData/Local/Temp/XPgrpwise/S080 IDEOGANDGGANDG1001...  10/18/2012
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From: Patrick Purtii [mailto,PDP@GG-Law.com]

Sent: Thursday, October 18, 2012 6:07 PM

To: Tobey, Margaret (NBCUniversal)

Cc: Wray Fitch

Subject: Request by Station WSCV & WTV] for documentation

October 18, 2012

Margaret L. Tobey

Vice President, Regulatory Affairs
NBCUniversal

300 New lJersey Avenue, NW
Suite 700

Washington, DC 20001

Dear Ms. Tobey:

Thank you for your emails regarding Mr. Terry's request for reasonabie access under section 312 of the
Communications Act on WSCV (Ft. Lauderdale, FL) and WTVI (Miami, FL). Mr. Henderson forwarded
them to me for response. As | understand it, you have raised two separate issues that wili be addressed
separately in this email.

(1) You assert that Fla. Stat. Ann, § 99.012{2}, which prohibits a candidate from gualifying as a candidate
for more than one public office, disqualifies Mr. Terry from eligibility for the 20™ Congressional District
in Florida because he is also a candidate for President of the United States in several other States,
However, your assertion is incorrect and violates a basic rule of statutory interpretation: namely, Florida
cannot apply its laws outside of its own borders, A simple example should make the matter clear. if your
argument were correct, all of N8C Universal’s affiliates in Florida would be required to deny reasonable
access to the Romney/Ryan campaignh. As | am sure you know, Paul Ryan is presently on the ballot in
Florida as a candidate for Vice President of the United States and on the ballot in Wisconsin for U.S.
Representative for the 1% Congressional District.

If you are not denying the Romney/Ryan campaign reasonable access under section 312, then you are
violating the anti-discrimination provisions of Section 73.1941({e) of the Federal Communication
Commission’s rules by applying a different standard to Mr. Terry who is clearly a similarly-situated
“legally qualified candidate” for Federal office.

(2} You assert that “Mr. Terry’s initial response to WTVF's request for information was limited to a
simple print-out from the Florida Department of State that lists him as a candidate” and that this “was
obviously insufficient to establish that Mr, Terry satisfied all three “prongs” of the FCC's “legally
gualified candidate” definition.” Please note, that the FCC verbally ruled on October 12, 2012 that a
candidate in Mr. Terry’s exact same position was a legaily qualified candidate for Federal office under
the Communications Act. However, in the interest of thoroughness, let me address each of your
concerns to move this matter forward.



Mr. Terry has been certified by the state of Florida and placed on the ballot as a candidate for the U.S,
House of Representatives in Florida’s 20th Congressional District. Below is the link to the Secretary of
State’s website demonstrating Mr. Terry is on the ballot.

Under the rules of the Federal Communications Commission {specifically 47 CFR §73.1940}, a “legally
qualified candidate” for public office is any person who has publicly announced his intention to run; AND
is qualified under the applicable local, State or Federal law to hold the office for which he is a candidate;
AND has either gualified for a place on the baliot OR publicly committed to seeking election by the

write-in method.

Publicly Announced
Being placed on the ballot establishes the fact that Mr. Terry has publicly announced his candidacy. See

the FCC's Political Primer 1984 which states:
[A] candidate may meet the "public announcement" requirement of the rules by simply
stating publicly that he Is a candidate for nomination or election to a certain office.
Filing the necessary papers or obtaining the required certification under his State's laws
in order to qualify for a place on the ballot is considered to be the equivalent of a public
announcement of candidacy. Pofitical Primer 1984, 100 F.C.C.2d 1476, 1480 {FCC 1984).

Qualified for the Office for Which He is a Candidate

Mr. Terry is quatified for the Office for which he is candidate. When a candidate’s name appears on the
ballot, Federal courts have concluded that “there is a strong legal presumption that public officials
performed their duty in placing the candidates’ names upon the official ballots pursuant to law and after
compliance with all legal requirements.” Lamb v Sutton, 164 F Supp 928 (1958, DC Tenn), affd 274 F2d
705 {1960, CA6 Tenn), cert den 363 US 830 (1960)

The Commission has historically shared this presumption and has explicitly stated that it “look[s] to the
laws of the various states regarding their qualifications for ballot status in determining whether
candidates have qualified for places on the ballot. Unless filings by candidates which are required by
states before fund-raising operations can begin would also qualify such candidates for places on the
ballot, such filings would not make these candidates "legally qualified” 5o as to bring the equal
opportunities provision of Section 315 into play.” In re Sutton, 67 F.C.C.2d 188, 189 (FCC 1977)
Conversely, if the filings of candidates required by states qualify the candidates for a place on the ballot,
such filings would make these candidates “legally qualified” so as to bring the equal opportunities
provisions of Section 315 into play.

Additionally, on October 12, 2012 the Federal Communications Commission verbally ruled that a
candidate on the ballot for a Federal office that did not presently reside in the state was a “legally
qualified candidate” entitied to “reasonable access” under Section 312.

Finally, Gary J. Holland, Assistant General Counsel, Fiorida Department of State by email dated May 23,
2012 stated that “[T}he only residency requirement for a candidate for U.S. Representative is that the
candidate must be an inhabitant of the state in which he/she would represent when elected. (U.S.
Const. Art 1, 5.2). (The Constitution also requires the person to be 25 years old and have beena U.5.
citizen for 7 years.)” A pdf copy of Mr. Holland’s email is attached.

Has Qualified for a Place on the Ballot



See: http://election.dos.state.fl.us/candidate/CanList.asp for proof that Mr. Terry is on the ballot as a
candidate for the U.S. House of Representatives in Florida’s 20" Congressional District.

| expect that this communication provides all of the proof you need to confirm that Mr. Terry is a
“legally qualified candidate” for Federal office and entitled to reasonable access under section 312,
There are only 19 days left before Election Day. Therefore, time is of the essence in this matter and |

hope to hear from you shortly,
Sincerely,

Patrick Purtill

Patrick D. Purtill

Assogiate

Gammon & Grange, P.C.
8280 Greenshoro Dr - 7th Floor
MclLean, VA 22102

Phone: 703-761-5000 ext, 123

Fax: 703-761-5023
PRP@GGE-Law.com

>>> "James M. Henderson, Sr." <jmhenderson58@gmail.com> 10/18/2012 1:51 PM >>>

Patrick,

At Randall's instruction, here is another request, this one from WSCV.
Warm regards,

Jim Henhderson

From: Tobey, Margaret (NBCUniversal) [mailto:Margaret. Tohey@nbcuni.com]
Sent: Thursday, October 18, 2012 1:11 PM

To: imhendersons8@amail.com

Ce: kmofferman@gmail.com
Subject: Request by Station WSCV for documentation

Dear Mr. Henderson:

I have been informed that the Randall Terry campaign for a seat in the U.S. House of
Representatives representing the 20" District of Florida has requested to buy time on Station
WSCV, Ft. Lauderdale, FL, which is commonly owned with Station WTVJ, Miami, FL. Earlier



this week, in response to the campaign’s request to buy time on WTVIJ, I sent you the email set
forth below in which I requested additional documentation demonstrating that Mr. Terry isa
legally qualified candidate for the office in question. The purpose of this email is to advise you
that the same information is needed by Station WSCV,

Sincerely,

Margaret Tobey

EEEE IR L LR LR L

Text of email sent 10/16/2012:

Mr. Henderson:

Your email to WTVJ earlier this week has been forwarded to me for response. In that email, you
stated that the station made a decision “in error” by declining Mr. Randall Terry’s request to
purchase advertising time.

To be clear, WTV]J is simply waiting for Mr. Terry to submit adequate evidence thathe isa
“legally qualified candidate” entitled to purchase advertising time from WTVJ. As you may
know, Mr. Terry bears the burden of proof in establishing his “legally qualified candidate”™
status. [47 C.F.R. 73.194(d)].

M. Terry’s initial response to WTVJ’s request for information was limited to a simple print-out
from the Florida Department of State that lists him as a candidate. This was obviously
insufficient to establish that Mr. Terry satisfied all three “prongs” of the FCC’s “legally qualified
candidate” definition. You have now provided additional information concerning the
announcement of Mr. Terry’s congressional candidacy. As set forth below, WTV] seeks
additional information regarding a few specific matters.

WTVJ understands from its affiliated station in Washington, DC, that Mr. Terry is currently
claiming to be a candidate for President of the United States in West Virginia’s upcoming
general election. Mr. Terry’s campaign website also appears to suggest that he is a candidate for
President of the United States in other jurisdictions.

Florida law, however, prohibits simultaneous candidacies for multiple offices: “No person may
qualify as a candidate for more than one public office, whether federal, state, district, county, or
municipal, if the terms or any part thereof run concurrently with each other.” [Fla. Stat. Ann. §
99.012(2)]. (“Public office,” in turn, means “any federal, state, county, municipal, school, or
other district office or position which is filled by vote of the electors.”) [Fla. Stat. Ann. §
97.021(31)]. U.S. Representative and President are both offices filled by the vote of Florida’s
electors (i.e., voters). This prohibition therefore indicates that Mr, Terry is not actually qualified
as a U.S. House candidate, despite his appearance on the Florida Secretary of State’s listing of
candidates. We therefore ask you to forward the correspondence in which Mr. Terry informed
the Florida Secretary of State of his presidential candidacy in West Virginia and elsewhere,



along with the Florida Secretary of State’s specific approval of this arrangement. (Please note
that the “Federal Candidate Qath” that Mr. Terry filed earlier covers the “Resign-to-Run”
provision found at Section 99.012(3)(a), not the “simultaneous candidacy™ prohibition found at
Section 99.012(2).)

Additionally, you stated in your email earlier this week that Mr. Terry “meets the residency ...
requirements already.” You have not, however, submitted any evidence that Mr. Terry has
established a presence in Florida, such that he can be considered a resident of the state. In fact,
filings with government entities (including the Federal Candidate Oath noted above) suggest that
Mr. Terry is a resident of another state. We therefore ask you to forward all available evidence
that Mr. Terry is a Florida resident, as well as evidence that Mr. Terry’s filings that indicate he is
a resident of another state were fully disclosed to the Florida Secretary of State.

We thank you for your cooperation and assistance.

Sincerely,

Margaret L. Tobey
Vice President, Regulatory Affairs

+1 202-524 6401 (phone)
+1 202-262-8480 (mobile)
margaret.tobey@npbouni.com

NBCUniversal

300 New Jersey Avenue, NW
Suite 700

Washington, DC 20001

www . nhcuni,com
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Matthew Sanderson

From: Holiand, Gary J. [Gaty.Holland@DOS MyFlorida.com]
Sent: Friday, October 18, 2012 1:51 PM

To: Matthew Sanderson

Suhject: RE: Guestion on Ballot Certification

Matt:

Your interpretation is correct and the Secretary of State does not require any sort of evidence from the candidate
other than the candidate oath or conduct any independent inquiry. The Secretary performs a purely ministerial
role — see s. 99.061(7)c), Fla. Stat..

(¢) The filing officer performs a ministerial function in reviewing qualifying papers. In determining
whether a candidate is qualified, the filing officer shall review the qualifying papers to determine
whether all items required by paragraph (a) have been properly filed and whether each item is
complete on its face, including whether items that must be verified have been properly verified
pursuant to s. 92.525(1)(a). The filing officer may not determing whether the contents of the
qualifying papers are: accurate.

Also, the US Constitution, Art, I, s. 5, provides each House shall be the judge of the elections and
qualifications of its members, so once elected, jurisdiction over the gualifications of the winning candidate rests
solely with the U.S. House of Representatives.

Regards,

Guary J. Holland

Assistant General Counsel

Florida Department of State

R.A. Gray Building, 300 8. Bronough Street
Tallahussee, FL 32399-0250

Phone: 850-245-6536

Fax: 850-245-6127

Note: This response is provided for reference only and does not constitute a formal legal opinion or
representation from the Department of State or the Division of Elections. As applied to a particular set of
facts or circumstances, inferested parties should refer to the Florida Statutes and applicable case law, and/or
consult an attorney to represent their interests before drawing any legal conclusions or relying upon the
information provided.

Florida has a very broad public records law. Written communications fo or from state officials regarding
state business constitute public records and are availuble to the public and media upon request unless the
information is subject to a specific statutory exemption. T herefore, this email and any that you sent that
generated this response may be subject to public disclosure.

F—:Eorida. is h.eaded in the "y . The Department of State i$ leading the commemporation of Fiorida’s
right direction! 500th anniversary in 2013. For more information, please go to
Click ta Enlarge s, wwnw. f1a500.com, '

The Departiment of State is committed to excellence.
Please take our Customer Satisfaction Survey.




Fram: Matthew Sanderson [mailto:msanderson@capdale.com}
Sent: Friday, October 19, 2012 1:38 PM

To: Holland, Gary 1,

Subject: Question on Ballot Certification

Mr. Holland:

My colleague Bryson Morgan worked with you on a recent Advisory Opinion Request. He gave me your contact
information and mentioned that you were very helpful/knowledgeable.

| am emailing today because [ have a brief question about the existing process conducted by the Secretary of State’s
office when certifying an individual for the batlot as a U.S. House of Representatives candidate. | understand, of course,
that the U.S. Constitution, aside from age and citizenship, requires only that an individual be a Florida resident by
Election Day in order to be qualified to hold the office of U.S. Representative. My question is—does the Secretary of
State’s office require an individual attempting to qualify for the ballot to submit any evidence that he/she will be a
Florida resident by Election Day? If not, does the Secretary of State’s office conduct any kind of independent inquiry into

whether an individual will be a Florida resident by Election Day?

My understanding has always been that the Secretary’s office relies only on the candidate’s own declaration (“ am
gualified under the Constitution and the laws of the United State to nold the office of which | desire to be nominated or
elected”) as part of the Oath of Candidate Form, and | wanted to confirm that was true.

Thank you for your help.
Best,

Matt

Matthew T. Sanderson
Caplin & Drysdale, Chartered
(202) 862-5046 (direct)

One Thomas Circle, NW
Washington, DC 20005
msanderson@ecapdale.com

www,candale.com/msanderson/

D R > To ensure compliance with requirements imposed by the
IRS, we inform you that, unless specifically indicated otherwise, any tax advice contained in this
communication (including any attachments) was not intended or written to be used, and cannot be used, for the
purpose of (i) avoiding tax-related penaltics under the Internal Revenue Code, or (ii) promoting, marketing, or
recommending to another party any tax-related matter addressed herein. This message is for the use of the
intended recipient only. It is from a law firm and may contain information that is privileged and confidential. If
you are not the intended recipient any disclosure, copying, future distribution, or use of this communication is
2
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FEDERAL CANDIDATE OATH -

12 JUN ~ :

CANDIDATE WITH NO PARTY AFFILIATION 5 AM 9:50
DIVinici tr +1 1

SECRETARY 0F STARY

OFFICE USE ONLY

OATH OF CANDIDATE

{Sectiop 89.021, Florida Statutes)

Randali Ter
{PLEASE PRINT NAME AS YOU WISH 1T YO APPEAR ON THE BALLOT * — NAME MAY NOT BE CHANGED AFTER THE END OF QUALIFYING)
US House of Representatives

am a candidate with no party affiliation for the office of
{office)

| am qualified under the Constitution and the laws of the United States to hold the office to

20 :
{district #)
which | desire to be nominated or elecled; | have quaiified for no ofher public office in the state, the tarm of which

office or any part thereof runs concurrent with the office 1 saek: and 1 will support the Constitution of the United

States.
X /53/ z-=7  (304-289-3700 trandallterry@gmail.com
Signature of Candidatg==" Telephone Number Email Address
101 Cantwell Ct. Purgitsville WV 26852
Address City State ZIP Code

Candidate’s Florida Voter Registration Number (located on your voter information card).
* Please print hame phonetically on the line below as you wish i to be pronounced on the audio baliot for persons

with disabilities {see instnictions on page 2 of this formy):

Randuhl Teree

STATE OF sieomaa WY West Yitgiua

COUNTY OF &ﬁm’)ihif;ﬁw
20 |0

Sworn to (or affirmed) and subscribad before me thig Df\'\:}_ day of TLLV\Q'

S&D}%{M @dum@w\—/

Personally Known: or A
Sighature of Notary Public
Produced identification: ___ v, Print, Type, or,8lgmp Commissioned Name of Notary Public
proaiiy N OF:!CML Soe
fr B nR STATEorw AL
: ; Nomﬂfgagé?gmm

} STEPHAMIE RicH

ROMNEY, wy
My commisaion EXpires August 3y pio]

Type of Identification Produced: Cly (v e e

DS-DE 278 (Rev. 5/11)

15-2.4001, FAC.



ATTACHMENT E



Matthew Sanderson

From: Helland, Gary J. [Gary. Holland@DOS . MyFlorida.com]

Sent: Woednesday, October 24, 2012 4:50 PM

To: Matthew Sanderson

Subject: FW: Question Regarding Application of Fla. Stat. Ann. § 89.012(2)
FYI

Gary J. Holland

Assistani General Counsel

Florida Department of State

R.A. Gray Building, 500 S. Bronough Street
Tallahassee, FL 32399-0250

Phone: 850-245-6536

Fax: 850-245-6127

Florida has « very broad public records law. Written communications to or from state officials regarding
state business constitute public records and are available to the public and media upon request unless the
information is subject to a specific statutory exemption. Therefore, this email and any that you sent that
generated this response may be subject to public disclosure.

Fiorida is headed in the

right direction!
Click to Enlarge

i i The Depardment of State Is leading the commemoration of Fiorida's
, 500th anniversary in 2013. For more information, piease go to
it o www. 52500 . com,

The Department of State is committed {o excellence.
Please take our Customer Satisfagfion Survey.

From: Holland, Gary 1.

Sent: Wednesday, October 24, 2012 4:49 PM

To: 'Patrick Purtill'

Cc: 'Wray Fitch'

Subject: RE: Question Regarding Application of Fla. Stat. Ann. § 99.012(2)

Dear Mr. Purtili:

] have learned that you provided the email that I provided you yesterday to the Federal Communications
Commission to apparently bolster your position before that agency. Please understand that my email also
contains the same caveat that this one contains:

ote: ; , sl logal opiriion
or-representation fronithe Department of Stak iDivision. of Elections. As applied to a
particular set of facts or circumstances, interested parties should refer to the Florida Statutes and
applicable case law, and/or consult an attorney to represent their interests before drawing any
legal conclusions or relying upon the information provided.

The email is what it is ~ my personal opinion only and does not represent the position of my employer. As
you are aware, there is a process for obtaining-a formal opinion from the Florida Division of Eiections and
while I may initially draft some of those opinions, I am not the signer or the {inal approval authority for them.
There are certainly other interpretations that could be made concerning this matter based upon refevant

1




legislative history and statutory interpretations. The bottom-line: Reasonable persons can reasonably disagree
over the same law and my interpretation should not be considered the position of the Florida Department of
State/Division of Elections and it should not be relied upon as authoritative in any manner.
Regards,
Gary J. Holland
Assistant General Counsel
Florida Department of State
R.A. Gray Building, 500 8. Bronough Street
Tallahassee, FL 32399-0250
Phone: 850-245-6536
Fax: 850-245-6127

Note: This response is provided for reference only and does not constitute a formal legal opinion or
representation from the Department of State or the Division of Elections. As applied fo a particular set of
facts or circumstances, interested parties should refer to the Florida Statutes and applicable case law, and/or
consult an attorney to represent their interests before drawing any legal conclusions or relying upon the
information provided.

Florida has « very broad public records law. Written communications to or from state officials regarding
state business constitute public records and are available to the public and media upon request unless the
information is subject to a specific statutory exermption. Therefore, this email and any that you sent that
generated this response may be subject to public disclosure. _
From: Moiland, Gary J.

Sent: Tuesday, October 23, 2012 2:47 PM

To: 'Patrick Purtilf'

Cc: Wray Fitch
Subject: RE: Question Regarding Application of Fla, Stat, Ann. § 99.012(2)

Dear My, Purtili:

Section 99.012(2), Florida Statutes, as you quote in your email below, has no extraterritorial jurisdiction outside
the state of Florida. Thus, the section essentially precludes a person qualifying as a candidate for two offices
which will appear on the ballot in Florida. Because Mr. Terry will appear on the ballot only for the
congressional race in Florida, he is not in violation of the statute. In fact, this conclusion is buttressed by
section 99.021(1)(a)2., Florida Statutes, which contains the federal Candidate Oath, which indicates that “he has
qualified for no other public office in the state....” The Candidate Oath is a required qualifying paper which Mr.
Terry had to file to qualify to be a congressional candidate. He has only qualified for one office in the state,
therefore the oath is truthful. Also, even if he had been untruthful, it could not preclude a filing officer from
qualifying him — per s. 99.061(7)(c), Florida Statutes, a filing officer must accept qualifying papers at face value
and may not determine the accuracy of their contents. A court order would be required to disqualify a candidate
who lied on his qualifying paperwork. I am aware of no court order disqualifying Mr. Terry from being a
qualified candidate in Florida; without such, he is a qualified candidate even if he is on the ballot in other states.

As an aside, if the TV station you mention below is truly concerned about persons qualifying for two offices, it
would have to deny the Romney-Ryan campaign airtime since Mr. Ryan has qualified as a candidate on the
Florida ballot and is also running for Congress in the state of Wisconsin, Again, the fact that Mr. Ryan is on the
ballot as a vice presidential candidate in Florida and is on a ballot elsewhere for a different office shows that s.
99.012(2), Florida Statutes, only applies to situations when the candidate has qualified for two offices that

appear on the Florida ballot.



Regards,

Gary J. Holland

Assistant General Counsel

Florida Department of State

R.A. Gray Building, 500 S, Bronough Street
Tallahassee, FL 32399-0250

Phone: 850-245-6536

Fax: 850-245-6127

Note: This response is provided for reference only and does not constitute a formal legal opinion or
representation from the Department of State or the Division of Elections. As applied to a particular set of
facts or circumstances, interested parties should refer to the Florida Statutes and applicable case law, and/or
consult an attorney to represent their interests before drawing any legal conclusions or relying upon the

information provided,

Florida has a very broad public records law. Written communications to or from state officials regarding
state business constitute public records and are available to the public and media upon request unless the
information is subject to a specific statutory exemption. Therefore, this email and any that you sent that
generated this response may be subject to public disclosure.
From: Patrick Purtill [mailto:PDP@GG-Law.com]

Sent: Tuesday, October 23, 2012 2:19 PM

To: Holland, Gary J.

Cc: Wray Fitch
Subject: Question Regarding Application of Fla. Stat. Ann. § 99.012(2)

October 23, 2012

Mr. Gary ). Holland

Assistant General Counsel

Florida Department of State

Division of Elections

R.A. Gray Building, 500 S. Bronough Street
Tallahassee, FL 32399-0250

Dear Mr. Holland:

Thank you for your help this afternoon. As we discussed, Mr. Randall Terry Is on the ballot in the state of
Florida as a candidate for the U.S. House of Representatives in Florida’s 20th Congressional District. Mr. Terry
is also a candidate for the Presidency of the United States and appears on the ballots of several states, but not
Florida’s ballot, for that office. Mr. Terry has requested several Florida broadcast stations to provide his
Congressional campaign with reasonable access to advertising time as a candidate for Federal office under the

Communications Act,

At least one station has denied Mr. Terry’s requests citing Fla. Stat. Ann. § 99.012(2} which reads as follows:
“No person may qualify as a candidate for more than one public office, whether federal, state, district, county,
or municipal, if the terms or any part thereof run concurrently with each other.” According to the station, Mr.
Terry is not a legally qualified candidate for Congress in Florida under § 99.012(2) because his simultaneous
candidacy for President of the United States in several other states. In Florida, Mr. Terry only appears on the

ballot for the 20th Congressional District.



Could you please clarify whether § 99.012(2) would prevent a candidate from appearing on the ballot in
Florida if he also appeared on the ballot of another state? Thank you for your help.

If you need any more information from you, please feel free to contact me. Thank you again for your help.

Take care,

Patrick Purtill

Patrick D. Purtill

Associate

Gammon & Grange, P.C.
8280 Greenshoro Dr - 7th Floar
Mclean, VA 22102

Phone: 703-761-5000 ext. 123

Fax: 703-761-5023




